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v. Williams,1 when it was pointed out that the constitu- Chapter
tion of the Church of the Province of South Africa XTnL
expressly disclaimed the binding effect of judgements
on doctrine of the Privy Council, and thus created an
irreconcilable gulf between the two churches. It follows,
therefore, that any church in the Cape which, like
Trinity Church, is vested in trustees for the mainten-
ance of worship according to the Church of England
cannot be handed over to the control of the South
African Church, unless, of course, by legislation, a doc-
trine reaffirmed in 1932 by the South African courts2
following the decision of the Privy Council. In the same
way the intervention of the legislature in 1910 was
necessary to secure for the South African Church con-
trol of the property which had been in the charge of
Bishop Colenso as a representative of the Church of
England proper.
(2) The Protestant Churches other than the Church
of England never had any claim to be established
churches, though the Church of Scotland had a right to
be treated under the Canada Constitution Act of 1791
as one of the Protestant Churches for whose main-
tenance governmental endowments of land were pro-
vided, a regime which, after causing the long-drawn-out
controversy over the clergy reserves, was ended in 1854
by the diversion of all the property to purely secular
ends, with a saving for life interests. The position of
these churches and of all other religious institutions
rests therefore on contract, and on that basis the
courts may have, when any civil as opposed to merely
1  (1882), 7 App. Gas. 484.
2  The dispute arose regarding the same Trinity Church as in Merriman
v. Williams, the Appellate Division on June 30 negating any control over
it of a bishop of the South African Church.